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NCBFAA Customs Committee Meeting
September 25, 2013 – Washington DC

The meeting started with introductions around the room. Heather Sykes is now in charge of Broker Management. Richard Di Nucci is the Assistant Commissioner of International Trade. Per Mary Luisa O’Connell, CBP is looking for input on transformation after Ace becomes fully active. 

111 Rewrite Review – Broker – Freight Forwarder Relationship - Ken Bargteil gave CBP the suggested NCBFAA language for rewriting part 111 dealing with customs broker – freight forwarder relationships. By having the customs broker obtain the customs Power Of Attorney directly from the importer, it assist CBP with antidumping duty (ADD) and intellectual property Rights (IPR) problems they have been having. CBP has had problems with “ghost importers” who do not really exist. When CBP comes to collect the additional ADD or go after them for IPR violations the firms are closed. CBP said that anything that helps them with their problem would be considered.

Employee Reporting Requirement – Ken said that CBP should place in the regulations and identify which employees need to be reported to CBP since many customs brokers have various divisions, like warehousing, trucking, export departments, accounting, etc. The committee went over problems with CBP such as who will see the information which can include employee’s email addresses, home telephone numbers and direct phone numbers.  CBP said that they believed that all employees need to be reported because they have access to the freight and/or access to the customs entry information. 

Permits – Ken gave CBP the NCBFAA’s proposal for waiver of licensed customs brokers in certain permitted areas. The proposal is similar to the drawback model in that it would request waivers and outline how supervision and control would be handled by licensed customs broker supervision a permitted area where no license customs broker was employed. The wavier “contract” would be published and other customs brokers would be able to use “me too” provisions to follow the same pattern. Ken brought up K&N’s problem with finding a licensed customs broker in Puerto Rico as an example of where this might be used. He said they have business there they could handle if they were granted a waiver. Rich Di Nucci said that CBP is going virtual so he could not see why the Permits could not be the same. He said he had no objection.

Customs Business – The NCBFAA said that they see no objection to the current wording in the law and regulations.  Alan Klestadt brought up that CBP had issued a recent ruling that reviewing a commercial invoice for correct classifications was held to be “customs business”. The CBP staff in the room were 
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unaware of the ruling and wanted more information on this and other examples where current wording might  be a problem.  Alan said that a lot of facets relating to current practice are being done overseas and that the industry needs more guidance in the “modern world”. 

Emergency Relocation – Ken presented CBP with language drafted by the NCBFAA to be put in the regulations to allow a customs broker to allow a customs broker to set up shop in a geographic area where they were not currently Permitted due to an emergency, such as hurricane, flood, volcano eruption, etc. Mary Ann Comstock’s emergency preparation handbook was brought up as the NCBFAA’s guide to the industry. CBP said that they did not see any objection to reviewing what the NCBFAA presented. CBP did ask what an “emergency” was and whether a Governor’s declaration of emergency counted. Ken said that only national emergencies should be counted. Darrell brought up the recent floods in Colorado. Richard Di Nucci made a comment to the effect that a change might not be needed. (Is CBP considering one national license, one national permit?)

Continuing Education – The NCBFAA announced that they are creating a “Masters” CCS program that goes beyond the CCS program. The NCBFAA said it has a low cost program with free training class case studies. Mary Ann Comstock said that COAC believes that “training” should be widened to include importers studying how their products are made for better classification of the products and that they should be granted credit hours for that training. It was brought up by Gary Ryan that a surgeon studying how forceps are made does not make him a better surgeon. CBP said that they are working on a Notice of proposed Rulemaking (NPRM) and a study on the economic impact study that a change would have on licensed customs brokers.  CBP wants to work with the NCBFAA & COAC on the requirements and said that CBP and the customs brokers have a mutual interest.

Broker Management Handbook – Ken said that the NCBFAA is hearing of less problems from the industry; so CBP must be following it. CBP said that they understand the handbook is out of date but they are waiting on new concepts and programs. 

Broker Exam – Bob Perkins brought up the concern over the low pass rate. The NCBFAA said they will do an informal survey after the October 7 exam to get feedback. Mary Jo suggested that there be standardization of Protests when there were objections to exam questions. It was also said that standardization from exam to exam would benefit the applicants and the industry, no hard exam and then an easy exam. The question came up as to grading and how grading is done when an exam question is thrown out or thrown out for one applicant.  CBP invited the NCBFAA to work with CBP on the structure of the exam because CBP is not a professional examination manufacturer.  Richard Di Nucci thought that education should be part of the exam. The NCBFAA brought up that we do not want the exam “dummied down” just to allow more applicants to pass it. Certification should mean something. 1,500 applicants applied for the October 7 exam. CBP said they are speeding up the licensing process by having Global Entry location do the background investigations. Mary Ann Comstock said that is a problem on the northern border because of the distances to travel for the exam and the Global Entry locations, usually at the international airports. CBP said there is a 2 – 3 month backlog for licenses to be issued.  CBP has done a good job speeding up the licensing process.
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CBP 5106 – The proposed 5106 would have three sections, Name & ID number, Number of Entries, How will the Number be Used (importer, consignee, drawback filer, etc.).  It will ask question such as is this a business or residence? It will ask for phone number, fax number, email address, web site address and brief business description and information. It will ask for the NAIS code, the North American Industry Code, DUNNS number, filer code, date of establishment, banking information, company officers and positions, Social Security Number or passport number for certification.  Changes in officers will not be required.  This is primarily to establish the firm as a viable company. The importer will file this directly with CBP.  (Side Note – Customs brokers will need to query what the importer has filed and CBP will need to have an easy correcting mechanism. Some importers may not initially import their legal name (like Corp for Corporation and even a period or a comma will make a difference in the entry filing and the customs bond filing.) 

Broker Known Importer Program -  CBP is looking at doing a pilot program in the next few months. CBP has reviewed the program suggested by the NCBFAA and has some questions and some suggestions for data fields. Importers who are part of the program would be flagged on an entry by entry basis. Importers need an ongoing benefit to join the program.  The questions was asked “What benefits would the importer receive”, no exams?  What happens if a customs broker removes the flag? Would there be ramifications if a customs broker removed its flag because the importer changed customs brokerage firms?

IPR – Lev Kubiak, CBP - There were 23,000 seizures for IPR violations, most in express courier hubs and mail facilities. There is more of a need to educate importers on IPR laws and regulations. There also has to be more sharing of information such as license agreements.  CBP said that customs brokers need to advise CBP when they find violations and stop doing business with violators. CBP pointed out real health and safety concerns on some IPR violations, i.e. counterfeit airbags for vehicles.  CBP asked for a small group of customs brokers to assist them with the problem. Alan pointed out that the Broker Known Importer Program would assist CBP with this.  Alan also pointed point a case where a legitimate importer had a problem and that it took 14 months to resolve; but, a good part of that seemed to be attorney delays.  Lev, at CBP, suggested a meeting between IPR holders, the customs brokers association and CBP to help resolve the issue, explaining to IPR holders what the role of the customs broker is and what customs brokers can, and cannot, do. CBP has over 7,000 reports of IPR violations.

CEEs – CBP reported that all 10 centers are up and operational. The CEEs will handle ALL trade in 18 months, by the end of 2014.  There is a gap between be CEEs and ACE completion.  CBP really needs more ACE completion for full augmentation.  Drawback will be coming to ACE at the very end or after “completion” of ACE. Dan Meylor questioned how the CEES will communicate with the customs brokers. Mary Ann suggested more conference calls and webinars to get the program up and running. CBP agreed to do at least 2 more webinars.  Per Joe Trulik, CBP needs to highlight to importers that they need to advise their customs broker when they become part of a CEE. Fred suggested ABI be used for messaging rather than email. Ken wants ABI messages. Members need to go through the guidelines before the webinars for questions and comments.  Joe suggested that customs brokers should get centralized ACH statements rather than statements done port by port. Michael Cerny asked how drawback centers will relate to the CEEs. CBP responded that the CEEs will handle everything from customs entry through drawback.  Drawback will still be handled by drawback specialists because CBP recognizes that drawback is still a paper process. CBP wants to hold back changes to the drawback process until drawback is in ACE. CBP said that cargo release is done by the ports; but, communication is done with the CEE. Ken advised CBP that business for customs brokers is hard. Part of the business is done with the ports, part with the CEEs; part of the business is in ACS part in ACE. And, with the CEEs, the manager is in the CEE and the CEE employees are elsewhere.
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Expanding RLF – FTZ entries may have to wait until FTZ entries are in ACE for FTZ entries to be filed RLF. It is not possible now.  CBP said they were happy to talk about what could be added to RLF. Amy Magnus stated that there is a problem with CBP asking for paper documents for ACE entries. Cynthia Whittenburg, with CBP, wanted examples. CBP said that they want a working group for discussion, not only into ACE; but, also after ACE. CBP wants to know about our challenges, what we want and how we really want it to be. Mary Jo said that we would work to “co-create”.

Broker ISA Certification Program – CBP selected 9 firms and had 3 days training. A “certified” company has 120 days for review. CBP is still working on their “Trusted Trader” program. CBP is waiting until the end of the pilot to see what can be leveraged.  The pilot program will run for a year. Thus far there have been no applications for ISA as a result of the Broker ISA Certification program.  There are several importers who are looking at it.  If a customs broker does a ISA certification and finds a problem they must notify the importer immediately.  Per CBP, the customs broker cannot continue to file non-complaint entries.  There was heated discussion with CBP as to whether a customs broker has to notify CBP, as well as the importer, if the customs broker finds non-complaint entries.  If CBP was doing the certification, CBP would be aware of the non-compliant entries when they are doing the certification. An educational course is a prerequisite to be taken prior to CBP’s training course. 

ISF Enforcement – Craig Clark, CBP HQ, reported that the ports have sent over 200 requests to HQ for permission to issue ISF penalties and under 50 penalties have been issued. CBP said that 90% of the shipments arriving have ISFs. This is up from the lower 80%s prior to the enforcement phase. CBP HQ is trying to standardize the process and when penalties will be issued.  They said that various ports have various procedures. CBP HQ was seemingly totally unaware of the costs to importers of having containers delayed on the piers and terminals for cargo examination.  It was reported, by the NCBFAA, that some of the ISF penalties did not have the ISF transaction number on the penalty and it was difficult to trace which ISF triggered the penalty. CBP said that the issue was a training issue and would be resolved.  The NCBFAA brought up that the queries the customs brokers get do not have the actual sailing date of the vessel, the sailing date that the carriers report to CBP. Carriers have different sailing dates, from the actual sailing date, on their web sites.  Wed said that we need to know the actual sailing date for a number of reasons, for filing STBs (with or without collateral, for mitigating penalties, etc.). CBP reported that the most common errors were bill of lading mismatches.  CBP said that the ISF cargo description will not be compared to the customs entry unless a cargo examination reveals the goods are entirely different from what was being reported on the customs entry.  One customs broker said that they had an importer who received an ISF penalty for a filing that was done one day late for an importer who was 90% compliant.  The ports have to send the request for authority to issue an ISF penalty back to CBP HQ for permission to issue the penalty. The request is reviewed by CBP HQ. CBP HQ first said that the ISF penalty that was brought up must have been an anomaly; however, after four or five other customs brokers raised their hands to report similar instances, CBP HQ changed their tune and said that they only check to see whether the ISF was filed on time or not and could not tell the ports what to do. CBP asked for examples of penalties we thought were undeserved. Ken asked if CBP will issue penalties based on traffic ticket amounts, mitigated amounts. CBP did not answer. CBP did say that the ISF “report cards” available on the ACE web site are not accurate. 
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ACE – Brenda Smith, CBP -  CBP said that all import and export manifests will be required to be filed in ACE by 5/1/2015. By 10/1/2016 all import and export data will be through ACE. COAC wants ACE technical information at least 18 months prior to implementation. Brenda, with CBP, thinks another software vendor conference should be held in the near future. It was suggested that the NCBFAA coordinate. Ken said that KN could do most of the work. By October 5th automated cancellations and corrections should be able to be done through ACE (delayed with budget talks). Simplified Entry, which is currently being tested for airfreight only, will be the new “Cargo Release”. For split shipments, the customs entry filer can decide on whether the release date will be the first date of arrival or the last date of arrival. This will be done through ABII messaging. Electronic In-Bond entries can be done from one Simplified Entry port to another Simplified Entry port. Simplified entry will be expanded to more participants soon and will be moving to include Simplified Entry for ocean shipments in January 2014. It will be a two step process until April 2014. Messages will be sent and include OGA rejections via the Simplified Entry set. CBP is waiting on a decision for Lacey Act documents as to whether the documents can go through ACE or they have to go through the agency’s web site. 

Document Imaging System (DIS) documents would be sent through ACE. Documents that DIS can handle were announced in the Federal Register. The OGAs can see the documents in ACE; but, ACE cannot send them to the various agencies. PGA sets will be included in Simplified Entry cargo release. ACE entry summaries will have additional validations/edits and reject messages. The house bill of lading message redesign is huge, per CBP. In July 2013, only 25% of customs entries were filed in ACE.  Amy said that the AMS query needs to provide the vessel departure date.
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